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AMERICA’S  DEBT  TO  THE  ALLIES 

A LEGAL  POINT  OF  VIEW 
By  Chas.  Robinson  Smith 

In  April  1917  when  we  first  resolved  to  defend  our  rights 
against  Germany’s  aggressions,  we  began  to  loan  the  Allies  vast 
sums  of  money  to  help  them  to  hold  the  line  of  battle  for  us 
until  we  could  get  ready  to  bear  our  share  of  the  fighting. 
These  sums  they  appear  legally  to  owe  to  us  today  excepting 
in  so  far  as  settlements  may  have  been  made. 

Did  we,  do  we,  owe  them  nothing  for  having  spent  this 
money  and  much  of  their  own  in  actually  holding  the  line  for 
joint  account  in  a war  which  had  then  become  our  war  as 
much  as  theirs — nothing  for  having  furnished  the  services  of 
more  than  8,000,000  men  with  which  to  hold  it,  nothing  for 
having  offered  up  the  lives  of  600,000  and  the  permanent  dis- 
ablement of  many  more? 

Bankers  sometimes  talk  as  if  a note  discounted  by  a bank 
were  a more  sacred  obligation  than  the  bill  of  a physician  who 
has  helped  to  save  one’s  life,  or  than  a bill  for  household  sup- 
plies. While  there  is  nothing  in  law  to  justify  such  a view,  it 
is  true  that  a protested  note  injures  a debtor’s  credit  far  more 
than  the  non-payment  of  family  bills. 

There  are  some  people  in  America  who  urge,  no  doubt  with- 
out having  thought  the  matter  through,  that  in  a colossal  joint 
catastrophe  like  the  late  war,  those  who  loaned  money  hold  a 
superior  position  and  a more  sacred  obligation  than  those  who 
merely  rendered  services — as  by  fighting  and  bleeding  and 
dying — and  this  even  though  the  borrowing  nations  may  have 
spent  all  that  money  for  the  common  cause — for  the  lender,  as 
well  as  for  the  borrowers.  France  having  been  all  but  bank- 
rupted by  this  war,  her  inability  to  pay  her  war  notes  weakens 
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her  Cl  edit  still  more,  whilst  the  United  States  is  financially  so 
strong  that  the  fact  that  she  turns  a deaf  ear  to  claims  for  war 
services  affects  her  credit  not  in  the  slightest. 

An  1 those  who  believe  in  the  superior  sacredness  of  bank 
loans,  similarly  insist  that  it  is  indispensable  to  international 
credil  that  nations  pay  their  debts — meaning  their  war  loans — 
no  mutter  whether  nations  do  or  do  not  recognize  war  services. 

It  IS  doubtless  a novel  thing  in  International  Law  for  one 
nation  to  claim  payment  for  services  rendered  to  another.  But 
the  principle  of  payment  for  services  is  as  old  as  law  itself. 

So  the  question  arises  whether  the  equity  and  justice  of  the 
case,  which  appeal  to  so  many,  are  not  also  the  law  of  it — 
whetiier,  that  is  to  say,  the  expenditure  of  those  loans  and  other 
sums  so  largely  for  the  United  States  and  the  services  rendered 
do  not  constitute  a legal  offset  to  the  loans  as  sacred  and  bind- 
ing i 1 law  as  the  loans  themselves. 

W : have  not  been  the  first  nation  to  do  a large  part  of  our 
fight  ng  in  a joint  cause  with  money;  but  we  are  the  first  to 
insist  on  the  repayment  of  such  vast  sums.  The  precedents  are 
all  against  us. 

Er  gland  loaned  great  sums  to  Frederick  the  Great  in  his 
wars  and  afterwards  cancelled  the  loans. 

In  the  Napoleonic  wars  England  gave  her  allies  subsidies 
amoi  nting  to  upwards  of  $250,000,000 — and  yet  she  fought 
from  start  to  finish,  and  it  was  her  Nelson  who  swept  the 
Fren:h  from  the  seas  and  her  Wellington  who  drove  Napoleon 
from  his  throne. 

France  in  our  Revolutionary  War,  which  she  entered  at  our 
earmst  solicitation,  pursued  a superficially  different  though 
substantially  similar  policy.  Only  $10,000,000  of  the  outlay  of 
France  took  the  form  of  loans.  But  her  financial  effort  in  our 


behalf  in  armies  and  navies  and  men  and  money  cost  her 
upwards  of  $280,000,000 — a sum  which  expressed  in  gold 
values  of  our  day  would  have  to  be  multiplied  five  times;  but 
if  expressed  in  terms  of  comparative  financial  strain  would 
need  to  be  magnified  twenty  times  at  the  least — for  whilst  France 
may  now  have  five  times  the  wealth  she  had  in  1780  the  United 
States  has  at  least  one  hundred  times  as  much.  These  expen- 
ditures by  France  were  virtually  a subsidy.  And  thus  all  but 
about  3%  of  her  financial  effort  was  borne  by  herself  with  no 
provision  or  request  for  repayment — whilst  in  the  late  war 
30%  of  our  contributions  took  the  form  of  loans.  Had  we  in 

this  war  pursued  the  same  course  as  France  in  our  Revolution, 
our  allies  would  have  owed  us  but  one-tenth  of  what  they  did 

owe,  and  France  today  would  owe  us  but  $400,000,000  instead 
of  $4,000,000,000. 

England  again  after  this  last  war,  true  to  her  old  policy,  has 
offered  to  cancel  all  her  war  loans  to  all  her  allies  if  we  will 
but  do  the  like.  We  have  refused.  But  England  still  declares 
it  to  be  her  policy  to  exact  no  more  from  her  war  debtors  than 
we  exact  from  her — and  this  would  mean  a net  cancellation  of 
several  billion  dollars  of  her  war  loans. 

The  question  of  a counter-claim  for  services  as  an  offset  to 
advances  of  money  in  war  has  thus  never  arisen  juridically  for 
at  least  two  reasons: — 

In  all  the  other  great  wars  a broad-minded  creditor  has  recog- 
nized that,  whatever  the  form,  war  advances  should  be  deemed 
in  effect  subsidies  from  the  richer  to  the  poorer  allies. 

And  in  no  other  great  war  have  two  or  more  allies  done  all 
the  fighting  for  the  first  three-quarters  of  its  duration  whilst 
another  took  little  or  no  part  except  to  advance  money. 

These  advances  of  money  were  doubtless  indispensable.  So 
important  is  money  that  it  is  often  spoken  of  as  the  “Sinews  of 
War.”  But  Machiavelli  raised  a protest  against  this  too 
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exclusive  expression  with  its  implicit  disregard  of  the  human 
element;  and  Lord  Bacon  echoed  it  when  he  alluded  to 
Macliiavelli  as  one  who  “scorneth  the  proverb  . . . that 

moneyrs  are  the  sinews  of  war,  and  saith  there  are  no  true 
sinews  of  war  but  the  very  sinews  of  the  arms  of  valiant  men.” 
It  wj  s not  we  who  supplied  the  valiant  men  during  the  first 
fiftee  1 months  of  our  war. 

These  considerations  do  not  minimize  the  fact  that  in  the 
last  jour  months  we  did  fully  answer  the  Machiavellian  test 
by  supplying  our  own  valiant  men  who  cooperated  to  a joint 
victoiy,  and  without  whom  it  could  not  have  been  achieved. 
But  tie  point  is  that  during  the  first  critical  fifteen  months,  when 
it  wai  indispensable  to  hold  the  line,  we  had  our  fighting  done 
for  Us  by  those  real  Sinews  of  War  which  were  furnished  by 
other ;. 

Th;se  considerations  assume: — That  this  war  after  April  1917 
was  cur  war  as  much  as  it  was  that  of  the  Allies — not  as  vital 
to  us  as  to  France  or  even  to  England — but  yet  as  truly  ours 
as  theirs.  In  few  joint  enterprises  are  the  interests  of  the 
parties  ever  equally  vital. 

Some  complacently  think  that  we  entered  only  for  altruistic 
moti^es — to  help  the  allies— not  to  defend  our  own  interests. 
This  is  the  grossest  of  misconceptions  and  one  that  was  helped 
no  doubt  by  a misunderstanding  of  President  Wilson’s  splendid 
battle-cry — that  “the  World* must  be  made  safe  for  Democracy.” 
It  is  :rue  that  this  war  came  to  be  fought  in  part  to  overthrow 
Autocracy.  But  it  is  distinctly  not  true  that  the  United  States 
entered  it  on  that  account.  Mr.  Wilson  himself  felt  and  acted 
quite  otherwise. 

Th;  world  had  been  made  just  as  unsafe  for  Democracy  by 
the  irvasion  of  Belgium,  the  devastation  of  France,  the  sinking 
of  the  Lusitania,  as  it  had  become  in  the  winter  of  1916-1917. 
Yet  in  November  1916  we  re-elected  Wilson  on  the  slogan 
that  he  had  kept  us  out  of  war,  and  we  refused  to  enter  until 
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the  Germans,  by  notice  on  January  31,  1917,  had  forbidden 
the  crossing  of  certain  seas  to  Europe  and  declared  their  pur- 
pose to  resume  unrestricted  submarine  warfare,  and  had  begun 
sinking  American  ships  and  cargoes  and  killing  American 
sailors  and  merchants.  Our  country  was  thus  forced  to  choose 
between  submission  to  German  acts  of  war,  involving  an  em- 
bargo  of  our  commerce  and  the  ruin  of  our  grain  growers  and 
cotton  planters,  and  a war  with  Germany.  In  this  there  was  no 
spontaneous  action  to  aid  the  allies  or  to  make  the  world  safe. 
We  but  took  up  the  German  challenge.  It  is  true  that  inci- 
dentally Germany’s  acts  were  also  hostile  to  International  Law 
and  Democracy.  But  as  our  moving  purpose  was  to  protect 

our  own  rights,  the  war  thus  became  as  much  our  war  as  that 
of  the  allies. 

Having  entered  the  war  we  could  not  have  won  it  if  France 
and  England  had  withdrawn  or  if  they  had  been  beaten  before 
we  were  able  to  furnish  troops.  One  has  only  to  consult  Gen- 
eral Pershing  on  this  point,  whom  we  quote  below. 

The  Great  War  had  three  phases: 

The  first  from  August  1914  to  April  1917,  when  notwith- 
standing the  views  of  some  extremists,  it  was  not  our  war  at  all 
— not  until  we  chose  to  make  it  so. 

The  second  from  April  1917  to  July  1918,  when  we  were 

actually  and  for  good  reasons  at  war  but  impotent  to  fight 
except  with  money. 

The  third  from  July  1918  to  November  1918,  when  we  put 
large  forces  in  the  field,  measurably  equalling  but  not  exceed- 
ing  those  of  each  of  the  other  allied  nations,  and  when  by  a 
joint  and  equal  effort  Victory  was  won. 

It  is  worth  while  to  stress  these  facts  because  if  the  war  had 
not  been  our  war  or  had  been  entered  purely  to  help  others, 
that  fact  would  change  the  entire  aspect  of  the  war  loans. 
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President  Wilson’s  War  Message  of  April  2nd,  1917,  shows 
conclusively  that  he  considered  that  the  war  had  been  forced 
upon  iis  by  Germany  and  was  our  war.  These  are  some  of  his 
statem  ;nts : — 

“Witli  a profound  sense  of  the  solemn  and  even  tragical  character  of  the  step 
I am  tali  ing  and  of  the  grave  responsibilities  which  it  involves,  but  in  unhesitating 
obediencj  to  what  I deem  my  constitutional  duty,  I advise  that  the  Congress 
declare  :he  recent  course  of  the  Imperial  German  Government  to  be  in  fact 
nothing  less  than  war  against  the  Government  and  the  people  of  the  United 
States;  :hat  it  formally  accept  the  status  of  belligerent  which  has  thus  been 
thrust  u )on  it;  and  that  it  take  immediate  steps  not  only  to  put  the  country  in  a 
more  thi  irough  state  of  defense,  but  also  to  exert  all  its  power  and  employ  all  its 
resource;  to  bring  the  Government  of  the  German  Empire  to  terms  and  end 
the  war.  ” 


H 


‘A  St  :adfast  concert  for  peace  can  never  be  maintained  except  by  a partnership 
of  demc:ratic  nations.” 


The  Joint  Resolution  of  Congress  speaks  the  same  language 
as  the  President: — 

‘‘‘Resolved,  by  the  Senate  and  the  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  the  state  of  war  between  the 
United  states  and  the  Imperial  German  Government  which  has  thus  been  thrust 
upon  th(  United  States,  is  hereby  formally  declared;  . . . 


Senj  tor  Williams  of  Mississippi,  a Democratic  leader  of  the 
Senate,  said: — 

“Wh)ch  would  you  rather  do,  fight  Germany  now  with  France  and  Great 
Britain  ind  Russia,  or  fight  her  alone  later?  You’ve  got  to  do  one  or  the  other. 
I tell  yc  u that  if  Germany  does  win  that  fight  on  the  Continent  of  Europe,  she 
will  be^in  building  and  getting  ready  to  whip  us,  unless  the  English  fleet  pre- 
vents it.  ’ 


Representative  Foss,  Republican  of  Illinois,  presented  this 
indictment  of  the  Kaiser: — 

“He  I las  wilfully  butchered  our  citizens  on  the  high  seas.” 

“He  las  destroyed  our  commerce.” 

“He  seeks  to  terrorize  us  with  his  devilish  policy  of  frightfulness.” 

“He  has  intrigued  against  our  peace  at  home  and  abroad.” 
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The  House  Committee  on  Foreign  Affairs,  in  its  report  on 
the  proposed  Joint  Resolution,  said: — 

“In  addition  to  this,  the  German  Government  is  actually  making  war  upon 
the  people  and  the  commerce  of  this  country,  and  leaves  no  course  open  to  this 
Government  but  to  accept  its  gage  of  battle,  declare  that  a state  of  war  exists, 
and  wage  that  war  vigorously.  . . .” 

“Since  that  day  seven  American  ships  flying  the  American  flag  have  been  sunk 
and  between  twenty-five  and  thirty  American  lives  have  been  lost  as  a result  of 
the  prosecution  of  the  submarine  warfare  in  accordance  with  the  above  declara- 
tion. This  is  war,  JV ar  waged  by  the  Imperial  German  Government  upon 
this  country  and  its  people.” 

Mr.  Wilson  cabled  to  President  Poincare: — 

"JV e stand  as  partners  of  the  noble  democracies  whose  aims  and  acts  make 
for  the  perpetuation  of  the  rights  and  freedom  of  men  and  for  the  safeguarding 
of  the  true  principles  of  human  liberties.” 

Senator  Borah  in  a speech  in  July  1917,  looking  back  over 
four  months  of  what  had  become  our  war,  had  this  to  say: — 

“We  have  our  allies  and  with  them  a common  purpose.” 


“Sir,  if  our  own  institutions  are  not  at  stake,  if  the  security  of  our  own 
country  is  not  involved,  if  we  as  a people  and  as  a nation  are  not  fighting  for  our 
own  rights  and  the  honor  and  lives  of  our  own  people,  our  declaration  of  war 
was  a bold  and  impudent  betrayal  of  a whole  people,  and  its  further  continuance 
a conspiracy  against  every  home  in  the  land.” 


“Mr.  President,  I can  only  speak  for  myself  and  for  myself  alone.  But 
speaking  for  myself,  I did  not  vote  for  war  out  of  sympathy  for  France,  much 
as  I sympathize  with  and  greatly  as  I admire  that  brave  and  chivalrous  people. 
I voted  for  war  because  our  own  rights  had  been  trampled  under  foot,  because 
our  own  p>eople  had  been  murdered,  and  because  we  were  warned  that  the 
slaughter  was  to  be  renewed.” 


“As  I view  it,  from  that  hour  this  was  no  longer  a European  war  to  settle  and 
adjust  European  affairs,  to  rehabilitate  European  nations,  but  an  American  war 
to  be  carried  on,  prolonged  or  ended  according  to  American  interests,  and  to  be 
adjusted  Upon  American  principles  and  to  settle  once  and  we  hope  for  all  time, 
that  while  slow  to  wrath  we  are  swift  to  avenge  those  wrongs  which  challenge 
national  honor  and  imperil  the  security  of  our  own  people.” 
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Thus  going  back  to  actual  and  incontrovertible  facts,  we  in 
1917  hid  a formidable  war  with  Germany  on  our  hands,  forced 
upon  U5  by  Germany,  wherein  fortunately  our  selfish  interests 
were  r ghteous  ones  and  coincided  with  those  of  the  world. 
This  war  we  never  could  have  won  without  the  Allies.  And  it 
is  quite  certain  they  could  not  have  won  it  without  us. 

And  so  it  was  that  we  did  not  hesitate  to  speak  of  ourselves 
and  the  Allies  as  partners  and  that  we  pledged  all  the  resources 
of  the  country  to  wage  the  joint  war.  The  relation  did  actually 
become  that  of  a quasi  partnership.  In  a partnership,  in  the 
absence  of  definite  terms  to  the  contrary,  where  one  loans 
money  repayable  with  interest  and  takes  notes  to  express  the 
fact,  whilst  the  other  partner  offers  his  factory  for  the  enter- 
prise; vill  the  latter  not  be  impliedly  entitled  to  rent  while  the 
former  is  by  express  terms  entitled  to  interest?  Or  suppose  the 
second  partner  spends  money  for  the  enterprise — the  very 
money  loaned  to  him;  in  an  accounting  would  not  the  second 
partner  be  credited  with  the  lender’s  share  of  the  outlay — as 
with  a payment  on  account? 

Here  we  come  upon  the  doctrine  of  Implied  Contracts — 
those  contracts  which  bulk  the  largest  by  far  in  our  daily  lives. 
Blacks :one  says  of  them: 

“Impl  ed  contracts  are  such  as  reason  and  justice  dictate;  and  which  there- 
fore the  law  presumes  that  every  man  undertakes  to  perform ; as  if  I employ  a 
person  to  do  any  business  for  me  or  perform  any  work,  the  law  implies  that  I 
undertooc  and  contracted  to  pay  him  as  much  as  his  labor  deserves.  If  I take 
up  wares  of  a tradesman  without  any  agreement  of  price,  the  law  concludes  that 
I contracted  to  pay  their  real  value.”  (2  Blackstone’s  Commentaries,  p.  443.) 

The  principles  of  law  involved  are  well  summarized  in 
volume  13  of  the  American  Corpus  Juris,  pp.  240-242  and 
notes). 

“Implied  contracts  are  frequently  spoken  of  as  being  divisible  into  two 
classes.  (1)  Contracts  implied  in  fact;  and  (2)  Contracts  implied  in  law.” 

“In  tl  e case  of  contracts  implied  in  fact,  the  contract  defines  the  duty,  while 
in  the  case  of  constructive  contracts  (or  contracts  implied  in  law)  the  duty  defines 
the  conti  act.”  


“A  contract  implied  in  fact,  or  an  implied  contract  in  the  proper  sense,  arises 
where  the  intention  of  the  parties  is  not  expressed,  but  an  agreement  in  fact, 
creating  an  obligation,  is  implied  or  presumed  from  their  acts,  or,  as  it  has  been 
otherwise  stated,  where  there  are  circumstances  which,  according  to  the  ordinary 
course  of  dealing  and  the  common  understanding  of  men,  show  a mutual  intent 
to  contract.  It  follows  that  the  only  distinction  between  this  species  of  contract 
and  express  contracts  rests  in  the  mode  of  proof ; the  nature  of  the  understanding 
is  the  same,  and  both  express  contracts  and  contracts  implied  in  fact  are  founded 
on  the  mutual  agreement  of  the  parties.  Tbe  one  class  is  proved  by  direct,  the 
other  by  indirect,  evidence ; in  other  words,  the  one  must  be  proved  by  an  actual 
agreement  while  in  the  case  of  the  other  it  will  be  implied  that  the  party  did 
make  such  an  agreement  aSj  under  the  circumstances  disclosed,  he  ought  in  fair- 
ness  to  have  made.  The  implication  of  course  must  be  a reasonable  deduction 
from  all  the  circumstances  and  relations  of  the  parties,  although  it  need  not  be 
evidenced  by  any  precise  words.” 

The  following  notes  of  decided  cases  bear  on  this  point: — 

“Implied  contracts  are  such  as  reason  and  justice  dictate,  and  which  the  law 
presumes  from  the  relations  and  circumstances  of  the  parties.”  (Miller’s  App. 

100  Pa.  568,  570.) 

“In  implied  contracts  the  parties  have  capacity  to  contract;  facts,  circumstances, 
few  or  many,  clear  or  complicated,  exist,  which  lead  the  minds  of  jurors  to  the 
conclusion  that  the  minds  of  the  parties  met.  Minds  may  meet  by  words,  acts 
or  both.  The  words  even  may  negative  such  meeting,  but  ‘acts  which  spe/ik 
louder  than  words"  may  conclude  him  who  denies  a tacit  contract.”  (Sceva  v. 

True  53  NH  627-629.) 

“An  implied  contract  is  coordinate  and  commensurate  with  duty,  and  whenever 
it  is  certain  that  one.  ought  to  do  a particular  thing  . . . the  law  presumes 
the  former  to  have  promised  that  thing."’  (Moore  v.  Renick,  95  Mo.  A. 

202,  207.) 

“An  implied  promise  always  exists  where  equity  and  justice  require  a party 

to  do  or  to  refrain  from  doing  the  thing  in  question ; where  the  covenant  on  one 

side  involves  some  corresponding  obligations  on  the  other;  whereby  tlirough  the 

* * * ^ ^ , 

relations  of  the  parties  and  the  subject  matter  of  the  contract  a duty  is  owing 
by  one  not  expressly  bound  by  the  contract  "to  the  other  party  in  reference  to  the 

subject  . . . ; and  where  it  may  be  rightfully  assumed  that  it  would  have 
been  made  if  attention  had  been  drawn 'to  it.”  " (Marvin  v.  Rogers  53  Tex.  Civ; 
A.  423, 428.)  ' - - . . • . • 
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“Neit  ler  an  express  contract  nor  one  by  implication  can  come  into  existence 
unless  tl  e parties  sustain  contract  relations,  and  the  difference  between  the  two 
forms  cc  nsists  in  the  mode  of  substantiation  ,and  not  in  the  nature  of  the  thing 
itself  ...  To  constitute  either  one  or  the  other  the  parties  must  occupy 
towards  jach  other  a contract  status  and  there  must  be  that  connec^’ion,  mutuality 
of  will  . ind  interaction  of  parties,  generally  expressed  though  not  very  clearly 
by  the  te  rm  ‘privity.’  Without  this  a contract  by  implication  is  quite  impossible.” 
(Woods  V.  Ayres,  39  Mich.  345,  350.) 

These  cases  emphasize  the  importance  of  the  circumstance 
that  the  parties  sustain  a contractual  relation  or  occupy  a con- 
tract Siatus. 

‘‘The  law  does  not  so  much  consider  the  intention  of  the  person  who  receives 
the  bene  it  as  what  the  person  by  whom  it  is  conferred  is  reasonably  entitled  to 
expect.”  (Hare  on  Contracts,  p.  228.) 

“An  implied  promise  always  exists  where  equity  and  justice 
requin  a party  to  do  or  to  refrain  from  doing  the  thing  in 
question,  where  the  covenant  on  one  side  involves  some  corre- 
spondiig  obligations  on  the  other, or,  in  other  words,  where 
the  pa*ty  benefited  by  the  services  has  made  his  part  of  the 
relation  contractual.  (See  Corpus  Juris,  pp.  240-242  and  notes.) 

An  exception  often  occurs  to  this  general  rule  of  implied 
contracts  in  cases  where  the  parties  have  such  a relationship  to 
one  another  as  would  tend  to  negative  an  intention  to  contract 
— as,  for  example,  in  dealings  between  near  relatives — such  as 
provid  ng  a home,  a house,  or  services  one  to  the  other.  As  an 
implied  contract  must  be  inferred  from  the  circumstances,  so 
the  circumstances  may  be  such  as  to  negative  it.  But  even  here 
all  the  circumstances  must  be  considered. 

In  a New  York  case  (Collier  v.  Collier,  113  N.Y.  442)  a 
brothel  had  allowed  his  sister  to  occupy  rooms  in  a house 
belong]  ng  to  him.  On  her  death  a claim  was  made  against  her 
estate  lor  rent.  This  claim,  allowed  in  the  two  lower  courts, 
was  de  lied  in  the  Court  of  Appeals  on  account  of  the  circum- 
stances of  the  relationship.  Let  us  suppose,  however,  that  the 
wealthier  sister  had  loaned  $1,000  to  the  brother  to  be  spent  in 
repair!  ig  the  house  for  her  comfort.  Is  it  possible  that  the 
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New  York  Court  of  Appeals  in  that  case  would  have  com- 
pelled the  brother  both  to  give  his  sister  rent  free  the  use  of  the 
house  embellished  by  her  loan,  and  at  the  same  time  to  repay 
her  loan? 

The  following  cases  show  how  little  is  required  to  bring  even 
these  cases  back  to  the  general  rule: 

In  an  Arkansas  case  (Lewis  v.  Lewis,  75  Ark.  p.  191)  plain- 
tiff was  a nephew  of  the  deceased  who  during  the  latter’s  illness 
performed  services  as  a nurse  for  his  uncle.  He  sued  the  estate 
for  the  value  of  these  services.  Held:  The  law  implies  a con- 
tract to  pay  for  the  reasonable  value  of  the  services,  if  under 
the  circumstances  an  implied  contract  to  pay  therefor  would 
be  just;  and  the  Court  approved  the  language  of  Judge  Story: — 

“Whenever  a party  avails  himself  of  the  benefit  of  services  done  for  him,  al- 
though without  his  express  authority  or  request,  the  law  supplies  the  formal 
words  of  contract,  and  ipresumes  him  to  have  promised  an  adequate  compensation. 


And  in  a Maine  case  (Saunders  v.  Saunders,  90  Maine  284) 
a son  rendered  valuable  services,  after  he  became  of  age,  on 
the  father’s  farm,  and  afterwards  sued  for  the  value  thereof. 
Held:  When  valuable  services  are  rendered  by  one  person  at 
the  request  or  with  the  knowledge  and  consent  of  another,- 
under  circumstances  not  inconsistent  with  the  relation  of  debtor 
and  creditor  between  the  parties,  a promise  to  pay  for  such 
services  is  ordinarily  implied  on  the  part  of  him  who  know- 
ingly receives  the  benefit  of  them,  and  such  promise  is  enforced 
on  grounds  of  justice  in  order  to  compel  the  performance  of 
a legal  and  moral  duty. 

It  may  be  contended,  and  not  without  reason,  that  allies  in 
war  as  a rule  occupy  no  contract  relation  to  one  another — 
and  that  their  case  more  nearly  resembles  that  of  near  relatives 
in  one  family.  It  may  be  contended  that  each  nation  must  be 
the  sole  judge  of  the  extent  of  its  own  war  effort.  Whatever 
be  the  law  of  it,  such  has  not  been  the  practice  of  Great  Britain 
in  her  coalitions;  such  was  not  the  practice  of  France  in  our 
Revolution;  such  was  not  the  view  acted  upon  by  our  allies  in 
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this  wir,  if  we  refer  to  the  speeches  of  men  like  Austen  Cham- 
berlair  and  Lloyd  George,  the  latter  of  whom  said: — 

An  I lliance  in  war,  in  order  to  be  effective,  requires  that  each  country  shall 
bring  to  bear  all  its  resources,  whatever  they  may  be,  to  the  common  task,  and 
alliance  n war  cannot  be  considered  on  the  principle  of  limited  liability.” 

President  Wilson  said: — 

Wh:  t this  will  involve  is  clear.  It  will  involve  the  utmost  practicable  co- 

operatio  i in  counsel  and  action  with  the  Governments  now  at  war  with  Germany^ 

and  as  iicident  to  that,  the  extension  to  those  Governments  of  the  most  liberal 

financial  credits,  in  order  that  our  resources  may  so  far  as  possible  be  added  to 
theirs.” 

Let  t be  admitted,  however,  that  legally  speaking,  in  general 
eacn  nition  among  allies  must  be  the  sole  judge  of  the  amount 
or  its  own  war  effort.  Let  it  be  admitted  that  usually  the 
relations  of  allies  are  not  contractual.  These  admissions  do  nor 
change  the  fact  that  in  our  case  the  relation  from  the  beginning 
was  mj.de  by  the  United  States  contractual  so  far  as  loans  were 
^ concerned,  and  that  the  United  States,  in  effect,  expected  if  it 
did  not  request,  that  the  later  immense  expenditures  of  men 
and  me  ney  should  be  made  by  the  Allies  in  holding  the  line  for 
the  ber  efit  of  all ; and  would  never  have  made  the  loans  but  for 

that  exDectation.  A contractual  basis  is  thus  clearly  established 
from  tie  start. 

The  relation  of  the  parties  was  not  merely  that  of  blood 
relativ(  s in  a single  family.  Having  insisted  that  our  relatives 
and  pa  -tners  pay  for  money  loaned— we  could  no  longer  legally 
refuse  o pay  them  our  share  of  what  they  afterwards  furnished. 

At  tliis  point  some  one  may  object  that  where  a contract  is 
reduced  to  writing,  the  writing  is  assumed  to  contain  the  entire 
agreement.  This  is  true  only  where  the  contract  on  its  face 
purpor:s  to  cover  the  whole  subject.  In  this  case  nothing  was 
reduced  to  writing  but  promissory  notes  or  bonds,  and  these  are 
what  is  known  as  uni-lateral  obligations,  obviously  not  intended 
to  cove*  both  sides. 
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The  fact  is  there  were  two  contracts  or  sets  of  contracts, 
the  loans  constituting  one,  expressed  in  writing;  and  the  ser- 
vices a different  and  a subsequent  one,  expressed  by  facts  and 
circumstances  most  of  which  arose  afterwards. 

There  is  nothing  in  any  rule  of  law  to  prevent  one  side  of  a 
contract  being  in  writing  and  the  other  oral,  one  side  being 
expressed  and  the  other  implied;  still  less  so  where  the  con- 
tracts are  separable  as  here. 

Since  an  implied  contract  is  one  to  be  inferred  from  all  the 
facts  and  circumstances,  let  us  examine  these  more  fully. 

Nothing  in  the  Act  of  Congress  authorizing  the  advances  to 
the  Allies  negatives  the  idea  of  a debit  for  services.  Its  pre- 
amble reads: 

“An  Act  To  authorize  an  issue  of  bonds  to  meet  expenditures  for  the  national 
security  and  defence,  and  for  the  purpose  of  assisting  in  the  prosecution  of  the 
war,  to  extend  credits  to  foreign  governments  and  for  other  purposes.  (Sess.  1 
Chap.  4,  1917.) 

The  word  “credits”  in  this  preamble  implies  debits.  Debits 
may  consist  of  payments  in  cash  or  disbursements  for  the 
lender,  or  services. 

But  passing  that,  we  may  usefully  look  at  the  circumstances 
as  disclosed  in  the  debates  in  Congress.  This  not  to  vary  the 
terms  of  the  Act  of  Congress  for  words  used  in  debate  may  not 
do  that,  but  merely  to  show  the  atmosphere,  circumstances,  the 
realization  by  all  the  debaters  that  we  were  impotent  to  fight 
and  that  the  allies  were  going  to  render  us  the  enormous  service 
of  fighting  for  us — for  us  all,  in  fact. 

Here  are  some  of  the  typical  views  expressed: 

Senator  McCumber,  a member  of  the  Senate  Finance  Com- 
mittee : 

“We  ought  to  be  mighty  liberal  in  the  expenditure  of  money  when  we  can  take 
no  part  in  the  real  battle,  which  today  is  the  battle  of  the  American  people. 
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Senator  Smoot: 

“I  think  that  evtty  dollat  that  will  be  expended  undet  the  provisions  of  this 
, f It  IS  expended  honestly,  will  be  for  the  benefit  of  the  United  States.” 

R -Pfesetitativc  Ramey  c 

wa  J Primarily  in  this 

Senator  Kenyon: 

paid/  ™'*'  n*  that  it  be 

Senator  Cummings : 

thev  r 'P  the  allied  nations  the  money  which 

hey  , eed  to  enrry  o„  „„  for  i,  ,V  nom  our  voar.  I would  give  it  irst  as 
freely  as  I would  vote  to  equip  our  army  or  to  maintain  our  navy.” 

Representative  Mann,  House  Republican  Leader; 

relink  It  IS  our  highest  duty  in  the  making  of  war  to  mVe  aid  tn  thn  u 
are  figl  iting  the  enemy  against  whom  we  have  declared  wa ^ ' 

R^resentative  Fordney,  referring  to  the  loans; 

acrol  h::e"a'”^“'‘”''  " to  fiek,  our  tuMes 

Representative  Mondell: 

*» : t zes'"  " 

R^f  Tesentative  M^addetii 

can's  ra^^"*  ^ ^ «'  '»  -«tain  Ameri- 

h»»o-'  ^ ^ u ^ already  declared  war  and  are  not  prepared  to 

beg,n  ,0  fight  the  wat  we  have  declated.  If  we  can  find  somebody  else  to  fight  the 

war  for  us  with  our  money  we  ought  not  to  hesitate  to  grant  them  the  credi 
exclnt  b (Applause.)  Them  is  no  way  to  win  this  war 

body  els  I IS  prepared  to  furnish  the  men  if  we  furnish  the  money.” 

al JoV^n^been^lr  h ""‘"‘"g  ^^osen  to  hold 
aloof  ,nd  been  foolish  enough  to  fight  alone,  or  had  we  made 

our  contributions  of  credits  by  way  of  subsidies,  it  would  seem 
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impossible  for  any  one  to  claim  that  we  should  pay  the  allies 
for  their  special  sacrifices  in  holding  the  line.  There  would 
have  been  no  contractual  relation  and  the  United  States  by  its 
subsidies  would  in  that  case  have  really  contributed  sinews  of 
war  against  the  contributions  of  “valiant  men.”  But  it  did  not 
do  as  other  allies  so  often  have  done — make  its  advances  by 
way  of  subsidy;  from  the  very  beginning  it  injected  a con- 
tractual relation  into  this  vital  element  of  war  contributions, 
and  it  is  inconsistent  now  to  claim  that  the  relations  were  con- 
tractual as  to  the  sole  services  we  rendered,  and  that  they  were 
a merely  family  and  uncontractual  affair  as  to  those  greater 
services  they  rendered  us.  No  such  injustice  could  be  perpe- 
trated at  common  law  or  civil  law. 

Take  a simple  illustration: — Suppose  one  of  us  owned  a piece 
of  property  adjoining  that  of  some  rich  absent  foreigner,  and 
that  both  properties  were  menaced  by  a common  danger.  Sup- 
pose as  a result  of  telegrams,  that  the  foreigner  lends  money 
to  the  American  who,  by  its  expenditure  and  his  own  arduous 
labor,  staves  off  the  danger  until  the  foreigner  can  arrive, 
whereupon  both  work  together  to  achieve  success.  And  then 
suppose  that  the  foreign  lender  demands  the  repayment  of  the 
entire  loan  without  any  allowance  for  what  the  American  spent 
on  the  lender’s  property,  or  for  the  great  services  rendered 
by  him,  singlehanded,  during  the  lender’s  long  absence  at 
the  beginning. 

Should  we  Americans  think  such  a claim  a fair  one?  The 
answer  to  this  question  reveals  the  French  point  of  view 
regarding  our  war  loans. 

The  United  States  by  its  declaration  of  war  was  exposed  to 
an  attack  by  Germany.  The  only  thing  that  prevented  that 
attack  during  the  first  fifteen  months  was  the  fighting  of  the 
French  and  the  English  and  the  Belgians  and  the  Italians. 
Suppose  that  these  nations  had  failed  to  hold  the  lines  and  had 
been  overwhelmed.  Is  there  any  doubt  that  our  country  would 
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have  been  defeated?  Her  fleets,  inferior  in  strength  to  the 
Gern:  ans,  would  have  been  beaten,  her  coast  towns  bombarded, 
and  lier  foreign  commerce  disorganized.  Suppose  defeat  to 
have  )ccurred  after  we  had  landed  1,000,000  untrained  soldiers 
in  France.  What  would  have  been  their  fate? 

Th  i services  thus  rendered  by  the  allies  to  us  were  indispen- 
sable. That  they  were  rendered  also  to  themselves  does  not 
change  the  fact  that  they  were  rendered  in  great  part  to  the 
United  States.  How  much  were  those  services  and  expenses  of 
Engl;  nd  and  France  worth  to  the  United  States? 

Th ; money  we  advanced  merely  to  help  the  Allies  in  “man- 
ning the  lines  for  us”  amounts  to  nearly  ten  billion  dollars, 
and  i i performing  this  service  they  expended  practically  the 
whoh  of  it,  not  in  their  own  countries,  but  in  ours,  with  great 
profit;  to  our  purveyors,  in  buying  explosives,  cotton,  steel, 
copptr  and  munitions  of  war  generally,  besides  food  for  their 
armies  and  for  the  population  back  of  the  lines  whose  work 
was  i idispensable  to  the  “manning  of  the  lines”;  and  also  in 
sustai  ling  their  foreign  exchange,  the  collapse  of  which  would 
have  destroyed  their  credit  and  their  sinews  of  war.  One  may 
therelore  say  that  practically  the  whole  of  these  vast  sums  was 
spent  in  the  “manning  of  the  lines” — both  what  was  advanced 
before  the  armistice,  and  much  of  what  was  advanced  after- 
wards to  meet  commitments  incurred  before. 

And  they  did  more,  for  during  those  fifteen  months  they 
furnisied  some  eight  millions  or  more  of  mobilized  and  fight- 
ing rren  and  indispensable  material  we  could  not  make,  and 
the/  s icrificed  600,000  in  dead  and  many  more  in  mutilated.  Is 
there  any  question  but  that  the  United  States  would  have  con- 
siderel  it  cheap  to  pay  or  to  lose  ten  billion  dollars  in  order 
to  ha\e  this  amount  expended  in  such  a way  as  to  let  the  sons 
of  other  nations  do  its  fighting  for  it  during  three-quarters  of 
the  wir,  and  in  order  to  be  spared  their  terrific  losses  in  man 
power  and  the  devastation  which  they  suffered  and  the  up- 
heaval of  their  entire  economic  life  and  their  consequent  near- 
bankniptcy? 
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If  money  advanced  to  help  in  holding  the  line  had  not  been 
loaned  with  promise  of  repayment — in  other  words,  if  it  had 
been  given  as  subsidies — the  argument  that  these  services  were 
voluntary  would  be  strong,  perhaps  unanswerable.  But  since 
the  money  advanced  for  this  purpose  was  not  given  as  a subsidy 
but  was  placed  on  a contractual  footing,  does  this  not  compel 
us  to  admit  that  the  services  to  be  rendered  and  the  spending 
of  the  money  were  also  to  be  for  the  joint  benefit  and  also  on  a 
contractual  footing?  Do  not  “reason  and  justice  dictate”  this 
conclusion — at  least  in  the  absence  of  a clear  understanding  to 
the  contrary?  This  reasoning  assumes  that  the  common  law 
would  imply  a contract,  a promise  to  pay,  and  would  applv 
the  principle  of  Quantum  Meruit  to  fix  the  amount.  And  if 
the  case  is  a just  one,  can  International  Law  do  less? 

Or  will  it  be  claimed  that  it  was  an  express  understanding 
that  the  Allies  should  expend  a part  of  this  money  for  our 
benefit  and  yet  obligate  themselves  to  pay  back  the  whole  with 
interest?  We  should  all  know  how  to  characterize  such  a 
transaction  between  individuals.  If  the  law  of  usury  is  a 
stranger  to  International  jurisprudence,  yet  the  moral  stigma 
would  be  there.  This  is  enough  to  make  it  unthinkable  that 
our  great  government  could  in  1917-1918  have  intended  to  loan 
this  money  on  terms  that  the  laws  of  all  our  States  would  stig' 
matize  as  unconscionable  and  usurious. 

Some  people  belittle  the  services  rendered  us  by  saying: 
“What  would  have  become  of  the  Allies  had  we  not  entered 
the  war?”  It  must  be  doubtless  admitted  that  they  would  have 
been  defeated;  but  it  is  fair  to  answer  that  question  by  asking 
another:  What  would  have  become  of  the  United  States  if  the 
Allies  had  been  crushed  during  those  fifteen  months?  We,  as 
already  shown,  should  have  been  probably  defeated,  and  our 
ultimate  war  cost  would  have  been  greatly  increased.  The  final 
victory  to  which  we  contributed  so  efficaciously  was  no  more 
caused  by  our  fighting  in  the  last  four  months  of  the  war  than 
it  was  by  their  continued  fighting  during  that  same  time,  each 
with  an  army  at  least  as  large  as  ours. 
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The  fact  is  that  while  we  fought  valiantly  with  them  in  the 
last  fcur  months  and  assured' victory,  they  did  all  the  fighting 
for  the  first  fifteen  months.  There  is  no  one  better  qualified  to 
estimate  the  value  of  their  services  than  General  Pershing. 

This  is  what  he  said  at  Denver  in  August,  1924: — 

“Whi  t was  the  situation  in  1917?  We  had  no  plan,  no  preparation,  no 
artillery  no  transportation,  no  ships,  in  fact,  nothing.” 

“If  il  had  not  been  that  the  allies  were  able  to  hold  the  lines  for  fifteen 
months  ifter  we  entered  the  war.  held  them  with  the  support  of  the  loans  we 
had  mac  e,  the  war  might  well  have  been  lost.  . . 

“It  seems  to  me  that  there  is  some  middle  ground  where  we  should  bear  a 
certain  i art  of  the  expenses  in  maintaining  the  allied  armies  on  the  front  while 

we  were  preparing,  instead  of  calling  all  this  money  a loan  and  insisting  on  its 
payment  ” 

Whe  so  well  qualified  unless  it  be  our  War  Secretary,  ]VIr* 
Newtoi  D.  Baker,  who  has  come  out  boldly  for  the  complete 
cancell  ition  of  the  loans,  or  Major  General  John  F.  O’Ryan, 
who  hj  s expressed  himself  strongly  in  the  same  way? 

It  must  be  admitted  that  those  of  us  who  remained  at  home 

cannot  judge  so  well  of  war  values  as  our  War  Chiefs  on 
the  spet. 

Som(  might  be  led  to  answer  the  suggestion  of  a claim  for 
services  by  the  same  sort  of  argument  that  Deputy  Louis  Marin 
employed  in  support  of  his  claim  against  the  Allies,  when  in  an 
eloquent  address  to  the  French  Deputies  he  urged  that  an 
accounting  should  be  had  of  all  services  and  losses  and  sacri- 
fices incurred  and  rendered  by  each  and  all  of  the  belligerents 

these  to  be  apportioned  in  some  equitable  manner.  Monsieur 
Mann  had  no  difficulty  in  showing  that  the  sacrifices  and 
losses  o:^  France  had  been  much  greater  than  those  of  any  other 
ally.  I'he  present  argument  would  therefore  lose  none  of  its 
force  by  a resort  to  Monsieur  Marin’s  standard.  But  it  is  not 
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believed  that  such  an  argument  is  sound  in  Anglo-Saxon  juris- 
prudence; such  an  apportionment  would  be  immensely  diffi- 
cult; and  it  would  violate  the  legal  right  which  each  sovereign 
belligerent  state  has  to  limit  or  to  extend  its  participation  in  a 
conflict.  Let  it  be  repeated:  It  is  only  the  special  circum- 
stances of  this  case,  created  by  ourselves,  that  can  give  the 
Allies  legally  a contractual  counter-claim  against  us  for  their 
services  to  us,  as  against  our  contractual  loans  of  money 
to  them. 

Another  objection  to  our  argument  is  supposed  to  lie  in  the 
difficulty  of  measuring  the  amount  due.  It  is  the  duty  of  courts 
and  juries  to  estimate  the  damages  and  they  are  fixing  what  we 
call  unliquidated  damages  every  day  in  the  year,  as  in  accident 
suits,  breaches  of  complicated  contracts,  etc.  Tribunals  of 
international  law  have  not  hesitated  to  do  the  like. 

At  the  end  of  our  Revolutionary  War,  England  made  claims 
against  the  United  States  for  pecuniary  indemnities  for  losses 
suffered  by  her  subjects  through  our  alleged  breach  of  neutral- 
ity by  seizing  British  vessels  and  merchandise  (Jay  Treaty  of 
1794).  An  international  tribunal  held  the  United  States  liable 
and  estimated  the  damages  at  $143,000.  (Vol.  6,  Moore’s 
Digest  of  International  Law,  p.  999). 

Following  this  precedent  and  after  the  end  of  our  Civil  War 
the  United  States  made  a claim  against  England  for  having 
failed  in  her  duty  to  keep  privateers  of  our  enemy  from  arming 
themselves  in  her  ports  and  going  out  to  destroy  our  commerce. 
This  was  the  Alabama  Claims  Case.  The  Tribunal  found  that 
England  “was  legally  responsible  for  all  the  depredations  of 
the  Alabama,  etc.  . . . and  decided  to  award  a sum  in 

gross  and  fixed  the  damages  at  $15,500,000  in  gold.”  (1  Encyc. 
Britt,  p.  465  Moore’s  Digest  supra). 

Another  reason  often  asserted  why  the  War  Loans  should  be 
paid  and  the  War  Services  not  paid,  is  that  the  United  States 
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obtained  no  spoils  of  war;  and  it  is  intimated  that  the  other 

oations  did.  This  policy  of  no  spoils  was  made  ours  from  the 

beginning  in  Mr.  Wilson’s  speech  of  April  2nd.  In  this  we 

tut  imitated  the  policy  of  France  in  1778.  When  peace  was 

concluded  at  that  time  she  went  away  entirely  satisfied  with  her 

great  part  in  procuring  the  independence  of  the  United  States 

and  claimed  no  indemnity,  no  territory,  no  spoils  of  war 
v'hatever. 

But  It  IS  a mistake  to  suppose  that  the  Allies  realized  any 
niaterial  gam  from  this  war  commensurate  with  their  losses. 

1 he  new  colonies  which  they  control  are  mostly  held  undet 
rrandate,  pursuant  to  one  of  Wilson’s  Fourteen  Points.  The 
irandate  policy  made  so  little  appeal  to  the  United  States  that 
\ve  not  only  failed  to  ask  for  any  mandates,  but  we  utterly 
n fused  those  offered.  It  is  true  that  France  got  back  Alsace 
aiid  Lorraine,  but  can  the  recovery  of  one’s  own  land  be  re- 
girded as  spoils  of  war? 

Great  Britain  has  added  nothing  material  to  her  Empire 
except  mandated  territories  such  as  we  would  have  none  of. 
T ue,  she  has  secured  her  safety  on  the  sea.  Have  not  all  the 
A lies  secured  a reasonable  degree  of -safety  from  Germany? 
If  England  has  gained  anything,  this  is  more  than  offset  by  the 
nimber  of  her  dead  and  wounded,  by  the  disruption  of  her 
economic  life,  by  her  1,500,000  of  unemployed,  by  her  stag- 
ge  ing  tax  rate,  and  by  being  reduced  to  second  place  in  finan- 
ce 1 power  to  that  of  the  United  States.  And  these  considera- 
tions  apply  even  more  forcibly  to  France. 

The  truth  is  that,  look  at  it  as  you  will,  colonies  or  no 
colonies,  mandates  or  no  mandates,  spoils  or  no  spoils,  the 
Ur  ited  States  is  the  only  nation  that  has  come  out  of  the  war 
imiiensely  stronger  than  she  went  in,  both  absolutely  and 
rehtively  to  any  and  all  the  others.  There  is  nothing  illegiti- 
mate or  improper  in  this.  Far  from  it.  We  have  profited  by 
opiiortunity  and  are  entitled  to  the  results,  but  these  plain  facts 
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should  estop  our  people,  inherently  so  just  and  so  generous 

front  pretendmg  that  our  Allies  benefited  by  the  war  where 
we  did  not. 

Our  War  gams  and  our  enhanced  power  are  all  legitimate— 

a except  this  perverse  claim  founded,  one  would  think  on 

no  hing  worse  than  ignorance  and  misunderstanding,  that  our 

I les  and  partners  should  repay  the  loans  we  made  them  to 

fight  our  battles,  whilst  we  need  take  no  account  of  the  cost  to 

them  of  fighting  those  battles,  nor  of  the  services  they  rendered 
US  m so  doing. 


Chas.  Robinson  Smith. 

40  Rector  Street,  New  York. 

March  1,  1927. 
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